The article investigates the duties of flag States to implement and enforce international standards and regulations. Two related but distinct topics are treated: General duties of flag States (applicable especially to merchant vessels) and duties concerning fishing vessels. After scrutinising the reasons for inadequate flag State implementation and enforcement, the author discusses possible counter measures of non-flag States. The article notably evaluates systems of Port State Control and possibilities of non-flag States to enforce RFMO regulations and other fishing vessel responsibilities against non-member vessels. Finally, possible consequences against the flag State itself, as opposed to merely its vessels, are examined and if it is permissible to non-recognise a vessel's flag in case the flag State consistently violates its duties to control its vessels.
I. INTRODUCTION
Merchant vessel trade and high seas fisheries have become an enormous business. The vast majority of all goods today are transported by sea, and various fishing fleets operate far from their port of registry. It is therefore understandable that those activities cannot be left completely unregulated. Thus, it needs international standards and regulations to be implemented and enforced.
Some of the safety and environmental issues that resulted from the rapidly increasing merchant vessel traffic over the last decades are addressed by the United Nations Convention on the Law of the Sea 2 (LOSC), or as Ambassador Tommy T.B. Koh, President of the Third United Nations Conference on the Law of the Sea memorably described it -the Constitution for the Oceans. 3 The LOSC imposed duties of flag State's to control their vessels. Those duties have been further specified in various international conventions, such as the UN Fish Stocks Agreement 4 to name only one example in the environmental sector.
which might be exercised by a State's legislature (legislative jurisdiction), enforcement agencies (executive jurisdiction), or courts (judicial jurisdiction).
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It seems to be apparent that if the flag State has exclusive jurisdiction over its vessels, it must also exercise its jurisdiction in order to enforce the international binding rules it is subject to. Already the High Seas Convention provided in Article 5 (1) that "the State must effectively exercise its jurisdiction and control in administrative, technical and social matters over ships flying its flag." 2 1
Notwithstanding the decision to leave enforcement primary to the flag State, the LOSC contains a provision that appears to be an important signal of dissatisfaction with many flag States. 22 Article 228 (1) LOSC expresses that if the flag State "has repeatedly disregarded its obligation to enforce effectively the applicable international rules and standards in respect of violations committed by its vessels", the port or coastal State does not have to suspend its own proceedings against the vessel.
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Regardless of that provision, one has to state that the concept of "exclusive flag State jurisdiction" is valid as a general rule in the LOSC. This paper will nevertheless show that there are important exceptions to that general rule or rather various measures taken to bypass the considerable problems that come along with the concept of exclusive flag State jurisdiction.
III. DUTIES OF THE FLAG STATES
The right of States to confer their flag to vessels also entails a body of duties. Before it is possible to evaluate the different methods of implementing and enforcing flag State duties, it is vital to get a summary of the content of the different flag State duties in order to get an overall overview on the topic.
In general, it is sensible to distinguish general flag State duties that apply to all vessels (albeit designed primarily for merchant vessels) and flag State duties in the fishing sector. The fishing sector is subject to a completely different set of rules as will be seen further below.
A. General Flag State Duties
The basis of the general flag State duties lies in the provisions of the LOSC. However, their full extent is only perceivable in relation with further international conventions and agreements.
Flag State Duties in the LOSC
The LOSC includes flag State duties in the domain of safety and also in the domain of prevention and protection of the marine environment. The LOSC sets out the duties of flag States in greater detail than previous conventions, notably the High Seas Convention. First, Article 94 (1) provides that every State is required to "effectively exercise its jurisdiction and control in administrative, technical and social matters over ships flying its flag." However, the LOSC goes further and prescribes in the subsequent Paragraphs of Article 94 a duty of the flag State to maintain regular checks upon the seaworthiness of ships, to ensure that crews are properly qualified, to hold inquiries into shipping casualties, to effectively exercise jurisdiction and control over their ships, to maintain a register of ships, to take measures to ensure safety at sea with regard to the construction, equipment and seaworthiness of ships, the manning of ships, labour conditions and the use of signals, the maintenance of communications and the prevention of collisions. 24 The formulation in Article 94 (3) LOSC that "[e]very State shall take such measures for ships flying its flag as are necessary to ensure safety at sea with regard, inter alia, to [the following measures]" indicates that the enumerated flag State responsibilities are non-exhaustive. 25 The LOSC therefore leaves room for other flag State duties derived from different international treaties or customary international law.
(b) Protection and Preservation of the Marine Environment
The LOSC also addresses the protection and preservation of the marine environment and therefore establishes some flag State duties in this domain. It provides among others, that there is a general obligation for States "to protect and preserve the marine environment".
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States are moreover required to take "all measures (. . .) that are necessary to prevent, reduce and control pollution of the marine environment from any source" 27 including from vessels flying their flag. 28 For that purpose States have to enact the necessary laws and regulations.
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Flag State enforcement of these environmental regulations is governed in Article 217 LOSC. The article underlines again the duty of flag States to ensure compliance of their vessels with international rules and standards. 30 Vessels that do not comply have to be prevented from sailing.
3 1 Paragraph 3 states that flag States have to provide certificates which were issued according to international standards to their vessels. It moreover prescribes that those certificates are to be accepted by other States "unless there are clear grounds for believing that the condition of the vessel does not correspond substantially with the particulars of the certificates". 
Compliance with International Standards
However, it could not be expected of the LOSC (which dates of 1982) to keep up with rapidly changing technological developments and to regulate all aspects of flag State duties in detail. The LOSC therefore links the essential rules of the law of the sea with other international treaties and conventions. This inter-linkage is regardless of whether the other conventions were adopted before or after the adoption of the LOSC itself." (a) What does "generally accepted" in Art. 94 (5) and Art. 211 (2) mean?
Thus, Article 94 (5) LOSC States that every State is in respect of the measures listed in Article 94 (3) and (4) required to conform to "generally accepted international regulations, procedures and practices". Churchill and Lowe rightly emphasised:
The emphasis upon internationally accepted standards (. . .) is dictated by practical necessity. While each State remains free in theory to apply its own legal standards relating to such matters as seaworthiness and crew qualifications to ships flying its flag . . . there would be chaos if these standards varied widely or were incompatible. Furthermore, because safety measures usually involve extra costs for ship owners, and because shipping is a very competitive industry, most States are reluctant to impose stricter safety legislation on their ship owners than other States impose upon theirs. For these reasons, therefore, the international community has developed a set of uniform standards to promote the safety of shipping. 34 Thus, due to the reference in Article 94 (5) LOSC to "generally accepted regulations, procedures and practices" a flag State might even be bound to a standard although the flag State itself did not specifically adopt it. Important is merely that the standard has been "generally accepted". The reference to "generally accepted international rules and standards" appears in many articles of the LOSC, notably in Parts II, III, V and XII of the Convention. It is moreover generally acknowledged that there is a duty to respect such rules and standards once they are in place.
(b) IMO Conventions
Those "generally accepted international regulations, procedures and practices" are contained in a variety of international conventions. Most of those conventions have been developed by the IMO. There are however also other bodies that issued relevant conventions. 4 3 Those conventions are therefore considered to be "generally accepted" in the sense of Article 94 (5) and 211 (2) LOSC.4
The IMO also developed a vast range of recommendations, guidelines and codes in regard to the seaworthiness of ships. These instruments are however not legally binding. Nonetheless, some of these measures do make the transition form "soft" to "hard" law. The SOLAS convention is commonly considered the most important international treaty in the domain of safety of merchant ships. 46 It deals with the seaworthiness of vessels and defines standards in regard to fire-safety measures, the carriage of navigational equipment and the construction of ships and life saving appliances. The SOLAS convention leaves it primarily to the flag States to imply and to enforce the standards of the Convention. The flag State has to ensure that vessels sailing under its flag comply with the Convention's requirements and it has to issue the prescribed certificates as proof of compliance. 48 If it turns out that a ship does not comply with the standards required by the Convention the port State should not let it sail unless it leaves the port for the purpose of proceeding to the appropriate repair yard. One of the most important updates compared with the 1960 Collisions Regulations was the introduction of traffic separation schemes. If a vessel violates the prescribed traffic separation schemes, the coastal State may enforce jurisdiction against it. In practice this possibility is usually limited to requesting the vessel to rejoin the separation scheme. In more serious cases the infringing vessel might however be reported to the flag State.
(iii) Convention on Load Lines
The Convention on Load Lines addresses the problem of overloading, which is in many cases the reason for shipping casualties and thus provides limitations on freeboards. Additional main objectives of the Convention are external weathertight and weathertight integrity.
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The standards of the Convention on Load Lines are enforced in a very similar way to those of the SOLAS Convention. Thus, it does also include provisions for port State control which allow the port State under certain circumstances to withhold a ship that is unable to provide appropriate and valid certificates.
(iv) STCW Convention
Poorly qualified crews are a major factor for shipping accidents. Therefore, it makes sense to agree on global minimum standards for crew qualification and training to prevent accidents. Article 94 (4) LOSC merely States that every flag State has to make sure that "each 49 SOLAS, supra note 36, at 312. . ship is in the charge of a master and officer who possess appropriate qualifications (. . .) and that the crew is appropriate in qualification and numbers for the type, size, machinery and equipment of the ship". The STCW Convention further specifies this rather vague obligation and was therefore the first international agreement on training, certification and watchkeeping for seafarers.
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The Convention prescribes minimum standards for the certification of masters and other officers and sets down essential principles for keeping engineering and navigational watches. Enforcement of the standards laid down in the Convention lays primarily with the flag States. However, according to Article X port States have the power to verify if seafarers dispose of the required certifications.
The MARPOL Convention is the most important international convention covering prevention of pollution of the marine environment. The Convention includes regulations aimed at preventing and minimizing pollution from vessels -both accidental pollution and that from routine operations. It is a combination of two treaties adopted in 1973 and 1978 respectively and updated by amendments through the years.
B. Flag State Obligations to the Fishing Sector
The operation of fishing vessels is in many respects identical to the operation of merchant vessels or any other ship. They do operate in the same marine environment, therefore the general duties of flag States outlined above are equally applicable to fishing vessels. Nevertheless, the duties of flag States for their fishing vessels are largely ruled by a different regime from that of the general maritime industry. international discussions. Additionally, efforts are being made to develop specific fishing sector criteria for responsible flag States.
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A major problem is that as long as there are no globally agreed minimum standards of flag State responsibilities in the fishing sector, the content of flag State responsibilities varies depending on State's treaty obligations. However, it is only possible to identify a breach of a flag State duty, if the duties themselves are standardized.
61
But why do we need a separate regime for the fishing sector when there is already sophisticated regulation for the general maritime industry? The answer is that the principal international maritime safety conventions do not generally apply to fishing vessels because of their different size, design, construction and operation.
These particularities of the fisheries sector led to the development of specific conventions. However, these conventions have not yet received the sufficient amount of ratifications to come into force. The fishing sector of the maritime industry, which suffers the most casualties -24,0000 lives lost per year is a commonly quoted figure -is still lacking the international mandatory safety regime which, if they were in force, would be provided by the 1993 Torremolinos Protocol for the Safety of Fishing Vessels and the 1995 International Convention on Training, Certification and Watchkeeping for Fishing Vessel Personnel.
But more importantly, the existing conventions do not take into account the very different way in which fishing boats use the oceans. Fishing vessels do not merely travel the sea like merchant vessels but harvest living marine resources. In many cases these "harvests" are effectuated on a very large scale and often -voluntary or involuntary -target already overfished species. Hence, there is a need for responsible fisheries management to assure the sustainable use of the fishery resources and the conservation of its environment. Moreover, there is a necessity to fight and eradicate IUU fishing and to constrain "flags of non-compliance" which favour this activity. 64
LOSC Flag State Responsibilities in the Fishing Sector
The 1982 LOSC does not provide detailed requirements for the management of high seas fisheries. Nonetheless, there are some provisions which relate to fishing. se is not the issue. It was further agreed that not all closed registries effectuate effective flag State control over their vessels. Focusing on the "problem of open registries" would therefore be too simplistic. 6 Goodman, supra note 8, at 157. 61 Fisheries & Oceans, supra note 10, at 10. 62 Goodman, supra note 9, at 161. 63 INT'L MAR. ORG., Sub-Committee on Stability and Load Lines and on Fishing Vessel's Safety ("SLF"),
According to the LOSC all States do in principle have the right to fish on the high seas.
6 5 However, States have a duty to "cooperate with each other in the conservation and management of living resources in the areas of the high seas" 66 and "shall, as appropriate, cooperate to establish subregional or regional fisheries organizations" (RFMOs).6 7 Further, there are duties to cooperate with regard to straddling stocks, 6 8 highly migratory stocks, 69 anadromous stocks and catadromous species.
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The United Nations Convention on the Law of the Sea does note however establish any fisheries-specific duties of flag States that go beyond the cooperation-requirements mentioned above. The principle of exclusive jurisdiction of the flag Sate over their vessels renders it therefore difficult to take actions against vessels that are involved in IUU fishing if the flag State is unwilling or unable to act. Additionally, in this situation there are no provisions for consequences or even sanctions against the flag State in this situation. The Compliance Agreement and the UN Fish Stocks Agreement determine a range of duties that are designed to ensure effective jurisdiction and control of flag States over their fishing vessels. They could be considered as an enunciation of the "duty to cooperate" set out in the LOSC. They would therefore provide a similar role as SOLAS and MARPOL which outline the "generally accepted international rules and standards" referred to in the LOSC regarding maritime safety and pollution. 74 The Compliance Agreement includes provisions that stipulate that flag States have to exercise effective control over their fishing vessels on the high seas. For instance, it provides that flag States have to require a fishing authorization for their fishing vessels and are only allowed to grant that authorization if they are able to effectively control the vessel's fishing activities. 75 Flag States have furthermore to ensure that their fishing fleet is not undermining the efficiency of international conservation and management measures. 76 The Compliance Agreement also prescribes that States shall not authorise fishing vessels that have previously been registered in another country and identified as being engaged in activities that undermine conservation and management measures. 80 Finally, it stipulates that flag States have to take enforcement measures which include sanctions that are of sufficient gravity as to be effective.
8 '
Unfortunately the Compliance Agreement has not been ratified by many countries.
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In addition, it is not applicable to all types of fishing vessels. 83 Thus its reach and effectiveness has therefore been restricted. 84 The other major important international convention for the fisheries sector is the UN Fish Stocks Agreement. It stipulates -very similar to the Compliance Agreement -in Article 18 (1) that States shall take the necessary measures to ensure that vessels comply with subregional and regional conservation and management measures and that they do not engage in any activity which undermines the effectiveness of such measures. Overall, the UN Fish Stocks Agreement comprises the same flag State responsibilities as the Compliance Agreement" but also adds some new aspects. Similar to the Compliance Agreement, the UN Fish Stocks Agreement prescribes compliance and enforcement measures for Flag States. Contrary to the Compliance Agreement, the UN Fish Stocks Agreement does however provide a detailed embodiment of those measures: The flag State is required to enforce compliance measures irrespective of where violations occurred; it must investigate immediately and fully any alleged violation; it has to require its vessels to give information to the investigating authorities; proceedings have to be instituted in case of violations; vessels that committed serious violations must be prevented from continuing their fishing activities until all imposed sanctions have been complied with and finally all investigations and proceedings shall be carried out expeditiously. 86 Nonetheless, it is another part of the UN Fish Stocks Agreement which is probably most outstanding and controversial. 87 Article 8 attempts to promote the effectiveness of RFMOs by stipulating in Paragraph 3 that States whose vessels fish for straddling or highly migratory fish stocks shall either join the relevant RFMOs or agree to apply the conservation and management efforts issued by these organisations. Article 8 (4) goes even so far as to determine that only member States of the RFMOs or those States which agreed to apply the RFMO conservation and management measures shall have access to the fishery resources to which those measures apply.
The UN Fish Stocks Agreement has been ratified by 77 countries including a number of the major distant water fishing nations, such as the United States, the European Union, Japan, the Russian Federation and Korea. 88 In fact, the Agreement expressly stipulates that States parties shall encourage non-parties to become parties. 89 They are also required to take measures to prevent non-member State vessels from engaging in activities that could undermine the effectiveness of the UN Fish Stocks Agreement. 90 Although it is technically only applicable to straddling and highly migratory fish stocks, its principles have been accepted to be applicable more broadly.
9 1 Finally, the flag State duties stated in the Compliance Agreement and the UN Fish Stocks Agreement have been further evolved through application by RFMOs and additionally adopted in various non-binding instruments. 92 Hence, the agreements achieved to establish a much more detailed system of flag State responsibility than the LOSC. 0 3
IV. INADEQUATE IMPLEMENTATION AND ENFORCEMENT OF INTERNATIONAL STANDARDS
The numerous safety regulations show that there is no shortage of legislation in this domain. The difficulties arising out of exclusive flag State jurisdiction are therefore less to be tackled by developing new standards and responsibilities but more by effectively implementing and enforcing internationally agreed rules and requirements. 94 In the context of international law, enforcement might be defined as the process of compelling compliance with rules set out in an international agreement.
5 Effective enforcement would mean that those that violations are first detected by the State and then -through judicial or administrative intervention -"compelled" to comply with the rules. 96 Rules that are not consequently enforced are ineffective; therefore consistent non-enforcement weakens the entire system of regulations.
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The LOSC attempts to ensure effective enforcement of international standards. However, as will be discussed below, the LOSC provisions are only effective in interaction with other unilateral and multilateral measures. According to the LOSC enforcement of international standards resides mainly with the flag States but is partly also shared amongst several other types of States. 98 Unfortunately, progresses made in implementation and enforcement are often very slow. This is due to the fact that it is the flag State itself that is primary responsible for implementing its international obligations. Governments that agreed to an international convention are required to incorporate the provisions into their national law. 99 Some flag States are however unwilling or unable to implement and enforce the obligations they incurred by IMO conventions. im The reality is that compliance with international standards and regulations has primarily been enhanced over the last decades by applying pressure on the shipping industry by responsible port States.' The issue of insufficient implementation and enforcement of the existing standards is further exacerbated by delegation of many of the flag State's key responsibilities to so called "Classification Societies", private companies which vary in credibility and are often less than stringent in carrying out their duties.102
DIVISION FOR OCEANS AFFAIRS AND THE
The inadequate control of flag States, notably by "flags of non-compliance" States also constitutes the main problem in the fishing sector. Fishing vessels are often re-flagged to avoid stricter regulations. It is very common that fishing vessels repeatedly change their flags to escape sanctions for violations of conservation and management measures. Moreover, owners of fishing vessels that are involved in IUU fishing often adopt measures to veil behind shell companies and use complex beneficial ownership structures to evade detection. It is therefore very difficult for many flag States to actually take measures against the vessels' owners as they are often not identifiable.1
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In addition, the freedom of high seas fisheries is one of the most cherished principles in international law. That freedom may be restricted by the provisions of the UN Fish Stocks Agreement, stipulating that only members of RFMOs or States that agreed to RFMOs measures are allowed to fish in certain areas. But by no means all States ratified the UN Fish Stocks agreement. The principle of Article 8 (4) of the UN Fish Stocks agreement is therefore neither universally ratified nor universally accepted.104
V. MEASURES TO COUNTER NON-ENFORCEMENT BY FLAG STATES
There seems to be no immediate consequences in international law if a flag State neglects to exercise effective jurisdiction and control over its vessels despite the fact that the Law of the Sea Convention of 1982 and other international standards requiring flag States to do so. 0 5 The LOSC merely sets out in Article 94 (6) that a "State which has clear grounds to believe that proper jurisdiction and control with respect to a ship have not been exercised may report the facts to the flag State." Consequently, the "flag State shall investigate the matter and, if appropriate, take any action necessary to remedy the situation."
But what if such a report is unsuccessful, that is, the flag State does not take the appropriate measures to remedy the situation? It turned out to be one of the most intractable questions in the Law of the Sea and in turn what actions non-flag States could take if the flag State is unwilling or unable to enforce its international obligations.
10 6 Anderson and Nijhoff suggest that the complainant's State could raise the matter at an international level. For example, it would be possible for example to call upon the IMO or to induce dispute resolution procedures under Part XV of the LOSC. 07 However, many States and organizations were unsatisfied with these remedies. Hence, the inadequate implementation and enforcement of the existing flag State duties initialised various actions to counter poor flag State performance. Some of these actions were within the IMO, but also on other multilateral and unilateral basis. One can distinguish "direct" enforcement and "indirect" enforcement. Direct enforcement is the enforcement of standards by States, and "indirect" enforcement is the enforcement by international organisations which takes measure to improve matters.
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A. IMO-Guidelines and Resolutions
The IMO has issued a variety of Conventions and guidelines (as a form of "indirect" enforcement") to support flag States in complying with their responsibilities. For example, it has set up a special committee whose task it is to observe the implementation of IMO Conventions and to identify the required actions to ensure effective and coherent global implementation. 109 Highly remarkable is also the introduction of a so-called "White List" in the amended version of the STCW Convention. A position on the White List entitles other Parties to the STCW Convention to accept certificates issued by or on behalf of the parties on the list that are in compliance with the revised STCW as amended.i1o Certificates of States that are not on the "White List" are thus not per se considered in compliance with the STCW standards. This signifies a major modification of the system of certificates.
B. Port State Control
Some of the drawbacks regarding the concept of exclusive flag State control have, to some extent, have been overcome by the rights of port States given by some IMO conventions. These rights permit port States to control vessels lying in their ports. Moreover, it is arguable that it is customary international law that port States have the right to control if the vessels in their harbours are safe and detain them if they are not.' 12
Thus, in accordance with customary international law, 14 European States (reacting to the Amoco Cadiz disaster) signed a Memorandum of Understanding ("MOU") on Port State Control in 1982 ("Paris MOU"). The Paris MOU provides that the participating port States maintain an effective system of port State control and also enforce compliance with the main international safety and pollution conventions, regardless of whether the flag State of the concerned ship is a party to these conventions or not. The port States have the control competences that are given by the various conventions. The Paris MOU states that each port authority has to inspect a minimum of 25 per cent of the ships. 113 If deficiencies are discovered, the ship is only allowed to continue its journey after the hazard has been removed.' 14 It has to be emphasized though that MOUs do not give the right to prosecute foreign vessels for noncompliance with the required standards.' 15 Port State Control enables participating port States -in cooperation with other States -to develop positive, as well as negative lists of flag States and performance tables for Classification Societies.'' 6 These lists include information on detained ships, their flags, names, and types, which is published on relevant websites. A great part of the success of Port State Control measures is therefore based on the "name and shame" principle. 17
As port State control turned out to be an effective measure to enhance compliance with international agreements, other regions of the world followed the example of the Paris MOU and adopted their own MOUs. One of the weaknesses of Port State Control is that a substandard ship cannot be inspected before it reaches a port. Hence, the ship might travel for thousands of miles in dangerous condition and eventually -wilfully or unintentionally -pollute a coastal State's waters.1
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The right to enforce international standards are nonetheless very limited for coastal States. That is primarily due to the right of innocent passage.1 25 However, Article 220 of the LOSC includes relevant provisions for Coastal State Control in regard to pollution. . A vessel that navigates in the territorial sea of the coastal State is allowed to be physically inspected if it is suspected of polluting. If sufficient evidence of the pollution is found, the coastal State is empowered to institute proceedings and detain the vessel. The coastal State is nevertheless obliged to respect the provisions of innocent passage.1
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The coastal State's rights are narrower in case of a suspected pollution in the coastal State's EEZ. The LOSC grants the coastal State merely the right to request information regarding the vessel's identity, port of registry and its last and next port of call.1 27 Physical inspection of the vessel is only allowed in cases of a substantial discharge and only under the condition that the vessel has refused to give the requested information or has given manifestly wrong information.1 28
D. Control of Fishing Vessels by non-Flag States
Insufficient flag State control is also the primary reason for IUU fishing.' 29 It is therefore not surprising that various efforts are made by non-flag States to enforce international fishing regulations, especially RFMO measures.
Internal Waters, Territorial Waters, EEZ
The LOSC includes provisions that empower non-Flag States to enforce applicable rules and regulations concerning fishing activities. First, the LOSC provides that fishing activities are specifically exempted from the right of innocent passage. 130 Therefore, Coastal
States do therefore have the right arrest any ship for infringement of its fisheries laws within their territorial sea.131 Moreover, the coastal State can take enforcement actions vessels from other States that illegally fish in its EEZ in order to ensure compliance with its laws and regulations.1 32
High Seas
The LOSC does also contain, albeit more indirectly, the roots for non-flag State enforcement in the high seas fisheries context. The right of fishing on the high seas is restricted by the State's treaty obligations, the duties of conservation, cooperation and nondiscrimination 1 33 and the rights, duties and interest of coastal States as provided for in Articles 63 (2) and 64 -67 of the LOSC. The duty of conservation and cooperation has mainly been exhibited in the creation of RFMOs. These RFMOS aim to protect certain regions or particular species from extensive fishing. RFMOs usually provide for non-flag State enforcement instruments, such as sea-boarding and inspections systems.1 34 The principle of exclusive flag State jurisdiction has been further softened by other non-flag State enforcement systems. One example is the global high seas boarding and inspections system which is included in the UN Fish Stocks Agreement.
13 5 Hence, Articles 20 to 23 of the UN Fish Stocks Agreement enable non-flag States to conduct enforcement measures both at sea and in port. Overall, one effect of the UN Fish Stocks Agreement is that all States, whether they are a member of the relevant RFMO or not, have to cooperate to ensure compliance with the conservation and management measures of the particular RFMO.136 Moreover, other joint forms of jurisdiction are becoming increasingly common such as cooperative maritime surveillance and enforcement, or "ship-rider", agreements. The increasing number of joint measures arises from the realisation that pure flag State enforcement unavoidably has its limitations.' 3 7 It is noticeable in general, that non-flag State enforcement measures are becoming mainstream, especially within RFMOs. Although efforts are still needed to obtain consent of the flag State, that consent will be aggressively pursued either bilaterally, multilaterally or on an ad hoc basis. Furthermore, there is now a general expectation that such consent will be given.'
Even more controversial is the question of whether there is also a right in customary law for non-flag State enforcement beyond consent-based agreements. Shigeru Oda, Judge of the International Court of Justice, states in his book, "The mere attempt to exercise such competence will be tantamount to a clear violation of the basic principle of the freedom of the high seas."' 3 9 However, the practice in numerous RFMOs is to enforce their conservation and management measures against vessels that belong to a State that is not part of the RFMO or the UN Fish Stocks Agreement. 140 That is highly remarkable as it is the UN Fish Stocks Agreement that obliges even non-member States to comply with RFMO measures. Hence, as this link is not given, there is no consent based connection between the flag State and the enforcing non-flag State regarding the enforcement measure.
In these cases, the enforcing States first make attempts to inform the vessel and their flag State that they have been seen. The inspecting vessel then requests the master or the flag State for consent to board and inspect. The consent can be given either expressly or by revocation of the flag, which renders the vessel stateless. It is unclear if there is an obligation to give consent, however, it is nonetheless expected that it is given. Therefore, non-flag State enforcement is not only not prohibited, but expected and perhaps even obligatory.
14 1
The question remains as to whether that practice is backed by customary international law. The basis for such customary law would rest on the twin pillars of flag State responsibility and the obligation to cooperate with RFMOs. Therefore, Rayfuse argues that the international practice increasingly reveals acceptance of a customary rule that a fishing fleet is allowed to engage in fishing activities only if flag its State exercises effective control over its vessels to ensure compliance with RFMO measures:
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[I]t may now be taken as an aspect of flag State responsibility that flag States have, in fact, implicitly consented to non-flag enforcement by members of RFMOs where their vessels are fishing in contravention of the measures adopted by that RFMO and where the flag State is unwilling or unable to act (. . .). Moreover, the practice reveals acceptance of a customary duty to cooperate with RFMOs, an essential component of which is now the requirement for non-member flag States to respect the measures adopted by RFMOs either through compliance or by restraint from fishing. Where non-member flag States either fail to ensure compliance or restraint from fishing, practice indicates they may be, as a matter of customary international law, taken to have consented to non-flag State enforcement action by member States of a RFMO acting under its auspices.
It is the author's opinion that the assumption that such customary international law could evolve is convincing. The obligation to cooperate with RFMOs has indeed been part of various international agreements and conventions, notably the LOSC, the UN Fish Stocks Agreement and the Compliance Agreement. It is, however, questionable if such a rule is already in place. There still seem to be too many countries that did not ratify the UN Fish Stocks Agreement and the Compliance Agreement and do not consider RFMO measures as legally binding.
The European Union enacted for instance a Council Regulation to prevent, deter and eliminate illegal, unreported an unregulated fishing (EC IUU Regulation).1 4 8 The EC IUU Regulation states: 149 Community rules governing access to Community ports of fishing vessels flying the flag of a third country should be strengthened with a view to ensuring a proper control over the legality of the fishery products landed by fishing vessels flying the flag of a third country. This should notably imply that access to Community ports is only authorised for fishing vessels flying the flag of a third country which are able to provide accurate information on the legality of their catches and to have this information validated by their flag State.
Chapter II of the EC IUU Regulation furthermore establishes a system of port State measures regarding fishing ships of non-EU countries that desire to enter an EU member port. Those measures include the need of declarations of catch, a prior notice, and in-port inspections. Moreover, the Regulation makes arrangements for an IUU vessel list and provides that ships on that list will be prohibited to enter into any EU member State port. The Regulation also established a scheme for the identification of States that do not cooperate. Identified States are not allowed to trade fishery products in the European Union.
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VI. CONSEQUENCES FOR THE FLAG STATE AS OPPOSED TO MERELY ITS VESSELS
International attention usually focuses on how to control vessels of States of noncompliance, however, it should also be asked if there should not be consequences for the flag States itself as opposed to merely its vessels. In this regard, one has to distinguish between two different situations: (1) The failure of a flag State to control an individual vessel which commits individual infractions, and (2) the systematic failure of a flag State to control all of its vessels. The former usually only allows non-flag States to take measures against the infringing individual vessel. The latter, however, could serve as a basis for longer-term consequences such as the denial of the right to fish on the high seas to all of the flag State's vessels or even action by non-flag States against the flag State itself.' 5 '
One potential consequence for an ineffective flag State is that it could be taken to an international court or tribunal by one or several other States. Such a case could significantly contribute to the definition of the scope of flag State responsibilities and -perhaps even more importantly -establish possible sanctions for non-compliance with those duties. Developing case law that defines flag State duties as well as possible sanctions in case of non-compliant vessels or flag States might also advance more quickly than agreeing on new international binding regulatory frameworks.1
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The primary reason for having no such case take place yet is that there is a general reluctance of States to engage in court disputes with other States. In diplomatic terms such a case could possibly be regarded as "hostility" with further unpleasant diplomatic consequences for the claiming State.' 5 3
As tempting as the idea of taking a State of non-compliance to court might be, there are nonetheless some legal and practical difficulties to consider. A juge would, for instance, have to decide whether the flag-State had taken all necessary measures, although the infringing vessels itself might have clearly breached its obligations. Furthermore, a non-flag State would have to demonstrate that it is the appropriate claimant in this matter and that it has jurisdiction. A possible solution could be that a group of States institutes proceedings under a declaration of common interest. Another issue is the ability to find a solid case that allows the court to create an objective test for the flag State responsibilities and to maximise the likelihood of success for the claimant States.' 54 A defeat of non-flag States that sue a State of noncompliance before ITLOS would certainly be detrimental to the attempt of defining flag State responsibilities and would constitute a major setback.
VII. NON-RECOGNITION OF THE FLAG STATE'S FLAG BY OTHER STATES AS A SANCTION
One theoretically conceivable sanction against non-controlling flag States and their vessels would be to refuse to recognise the flag State's flag.
Churchill and Lowe suggested that the instrument of non-recognition of a flag is a valid one:' 55 Where the link between a vessel and its flag State clearly was not "genuine", it would of course be open to the courts and other public authorities of other States to do the equivalent of lifting the corporate veil and not recognise the nationality of the ship concerned. 1 
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Churchill and Lowe were admittedly referring to the case of a missing "genuine link" and not the case of insufficient flag State control. In fact, there were extensive discussions about whether a non-recognition clause in case of a missing genuine link should be included in the High Seas Convention -where the concept of the genuine link was introduced for the first time. The traditional maritime countries of Europe were in favour of such a clause but ultimately did not prevail.' 57 However, it shows that the instrument of non-recognition of a flag is conceivable. If a breach of Article 91 (1) LOSC could lead to the non-recognition of a flag, however, then it is debatable if a fundamental and consistent breach of Article 94 LOSC could entail the same result.
Some authors are even of the opinion that "effective jurisdiction and control" is the definition of the "genuine link" and not an additional test. 158 These authors base their opinion on the wording of Article 5 High Seas Convention. The final version of Article 5 (1) High Seas Convention, which introduces the concept of a "genuine link" for the first time, reads as follows:
Each State shall fix the conditions for the grant of its nationality to ships, for the registration of ships in its territory, and for the right to fly its flag. Ships have the nationality of the State whose flag they are entitled to fly. There must exist a genuine link between the State and the ship; in particular, the State must effectively exercise its jurisdiction and control in administrative, technical and social matters over ships flying its flag.1
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The crucial question is: Is the requirement to effectively exercise jurisdiction and control, introduced by the words "in particular", an additional test besides the genuine link or is it part of the genuine link itself?
Boczek, justifying its opinion that "genuine link" and "effective jurisdiction and control" are two sides of the same coin, states:
The failure of the second committee of the conference to define the genuine link points to the fact that the center of gravity has been shifted by the framers of the article from the various criteria, such as ownership (. . .) to the exercise of jurisdiction and control. This interpretation is consonant with the institution of nationality, and is also corroborated by the French text of art. 5, where the English words "in particular" are rendered by the adverb "notamment," which in English corresponds more to the words "that is" than "in particular." Therefore the view ( . .) that "there must exist a genuine link between the state and the ship, i.e., the state must exercise its jurisdiction and control effectively in administrative, technical and other related matters," correctly solves the problem under inquiry.1 60 In other words, Boczek says that the concept of the genuine link does not refer to conditions which should exist prior to registration but to events after registration. It is a duty for flag States to do something vis-A-vis ships under their flag. Accordingly the "effective jurisdiction and control" is part of the definition of the "genuine link" and not an additional requirement. 161 A strong argument exists for the notion that the definition of the "genuine link" did not change by its introduction in the LOSC. The LOSC does not provide a new definition of the genuine link but merely provides in Article 91 (1) that "[t]here must exist a genuine link right of States to grant nationality, as stipulated for in the LOSC, has furthermore been accepted by both the IMO and the ILO, and other UN agencies.
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VIII. CONCLUSION
In the maritime safety and marine pollution context, flag State duties are firmly anchored in customary international law. They have been formulated in the 1982 UN Convention on the Law of the Sea and further detailed through a variety of well-ratified and generally accepted instruments. The remaining challenges are more of a practical than legal manner. Further implementation, audit and self-assessment are therefore necessary.' The main necessity today is to enhance enforcement. A major step in the right direction has been the clearly noticeable shift towards enforcement of relevant international rules and standards by non-flag States, notably through Port State Control. There are even indications of a further shift away from exclusive flag State jurisdiction primacy towards greater port State jurisdiction. One example is certainly the creation of the "White List" of the STCW Convention parties. Thus, in the future, certificates of non-White List States will not easily convince port State inspectors anymore.'
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It is questionable whether or not it is legitimate to not recognise the flag of a vessel registered under a State of non-compliance. Overall, the legal doubts are considerable and, in the author's opinion, prevailing. Nevertheless, as an alternative, it seems to be an appropriate and effective measure in general to deny port access to ships that sail under the flag of a State that does not meet the standards required by mandatory IMO instruments.'
73 Port States could base their refusal on rejection of the flag State's certificates. It would be conceivable that the IMO issues a "Black List" for that purpose which would list noncompliant States. This sanction would go in a similar direction as non-recognition of a vessel's flag but probably encounter less legal objections.1 74 The European Union already bans substandard ships under certain conditions from entering their ports. This legislation has been continued in the adoption of the Third Maritime Safety Package on 11 March 2009 which is in continuation with the ERIKA I and II packages.' 7 1 It is to be hoped that collective refusal of access to ports will eventually obviate the need of substandard vessels to navigate at all as they would have no place to go anymore.
Another development, coming from a very different angle, could also help to improve the situation. 
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being easier to decide and to implement (at least in the territorial waters and the State's EEZ). On the other hand collective actions promise more effectiveness.
Moreover, there is a need to define an objective assessment process whether through self-assessment or third-party assessment. Assessment of breach is a necessary prerequisite for taking actions against non-compliant vessels (or States). It is therefore necessary to determine who undertakes the assessment, what consequences or effects an assessment would have and who would take the actions following the assessment.' 8 1
Finally, the ratification of the UN Fish Stocks Agreement should be further promoted. Article 8 declares RFMO measures binding even for non-member States. This is a powerful tool in the fight against IUU fishing. If the Agreement is ratified by a sufficient amount of countries, and State practice continues to tolerate non-flag State enforcement in this sector, a new customary international law rule backing up this procedure could eventually evolve.
